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Oiginal filed
Novenber 24, 1999

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre
Bankr upt cy Case
ROBERT L. FERRI S and REG NA FERRI S, No. 99-31577HDM

Debt or s. Chapter 7

ROBERT L. FERRIS and REG NA FERRI'S,) Adversary Proceeding
No. 99-3201DM

Plaintiffs,
V.
SALLI E MAE SERVI Cl NG CORPORATI ON;
TEXAS GUARANTEED STUDENT LOAN
CORPORATI ON,

Def endant s.

MEMORANDUM DECI SI ON

Trial was held in this student |oan dischargeability action
on Novenmber 3, 1999. Plaintiff Robert L. Ferris (“Robert”), an
attorney admtted to practice before this court, appeared in
propria persona and on behalf of his wife, Regina E. Ferris
(“Regina”), who did not appear personally. Defendant Texas
Guar ant eed Student Loan Corporation (“TGSLC') appeared and was
represented by Marcia E. Gerston, Esq.; Defendant Educati onal
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Credit Managenent Corporation (“ECMC’) appeared and was
represented by Mrian Hi ser, Esq.

Havi ng consi dered the testinony and evi dence presented, as
well as the argunments of counsel, the court determ nes that the
student | oans which are the subject of this action may not be
di scharged under 11 U S.C. § 523(a)(8).

. EACTS'

Robert is obligated to TGSLC on a consol idated Smart Loan
whi ch had a principal balance as of the date of trial of
$49,074.39, with a nonthly paynment obligation of $374. 24,

Regina is obligated to ECMC on a consolidated | oan which had
a principal balance as of the date of trial of $42,6502.74, with a
nont hly paynent obligation of $356.96.°?

Robert is a 49 year old attorney and a Regina is a 46 year
ol d graduate of |aw school who has not becone a nenber of any bar.
Robert and Regi na have an 18 year old son, Marc, from Regina's
prior marriage and a 10 year old son; Robert has a son froma
prior marriage, who lives in Oregon with his nother.

For seven years Robert has practiced law in San Francisco as
an enpl oyee of another practitioner. As of the date of bankruptcy
(May 11, 1999) his average gross nonthly wages were $3,759; his
average net nonthly wages were $2,879. 1In at |east one prior year
he earned nore than his current annual incone; he has al so
recei ved a nodest bonus on one occasion. Nevertheless, for
pur poses of this decision, the amounts set forth above are his
gross and net nonthly wages. Robert also maintains a private
practice as a sole practitioner for sonme cases. Over the | ast

three years he has produced gross recei pts that have averaged j ust
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over $700 per nonth. After consideration of taxes, etc., his net
sel f -enpl oyed i nconme averages $458 per nonth.

Regi na works as a substitute teacher and earns average gross
wages of $162 a nonth. The average conbined nonthly net incone of
Robert and Regina is $3, 535.

Robert and Regi na have current nonthly expenses of $4,518,
consi sting of $4,306 as set forth in their Second Anended Schedul e
J filed July 30, 1999, plus an additional $50 per nonth for
increased rent of their apartnment in Burlingane, California,
$39.90 for additional care of Regina's nother, Ms. Luna, $47 in
i ncreased health insurance expenses, and $75 for Marc's coll ege
expenses. The expenses cl ai med by Robert and Regi na include $350
a nonth for charitable contributions paid as a tithe to Robert's
church. Robert is not prohibited fromworshiping at a | ocal
chapel of his church if he does not tithe but he is prohibited
fromentering portions of his church's tenple and from
participating in certain practices of the church if he does not
tithe.

1. DI SCUSSI ON

The parties are in agreenent that the standards for
determ ning dischargeability under 11 U S. C. 8§ 523(a)(8) are set
forth in United Student Aid Funds, Inc. v. Pena, 155 F.3d 1108

(9th Cr. 1998), nanely (1) whether the debtor is able to pay a
student | oan while maintaining a mninmmstandard of |iving

wi t hout undue hardship; (2) whether the debtor's financi al
condition is likely to persist; and (3) whether the debtor has
made a good faith effort to repay the loan. The debtors have the

burden of proving each elenment. Peel v. Sallie Mae Servicing (ln
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re Peel), 240 B.R 387, 392 (Bankr. N.D. Cal. 1999); Shankw |ler v.

National Student Loan Marketing (In re Shankwi ler), 208 B.R 701,
705 (Bankr. C.D. Cal. 1997). TGSLC and ECMC do not question

Regina's and Robert's good faith, and thus this case turns on
whet her the first two tests of Pena have been net. |If one of the
two remai ning requirenents of the test is not satisfied, the
court's inquiry nmust end with a determ nation of

nondi schargeability. Shankw ler, 208 B.R at 705.

As to the m nimum standard of |iving, the court accepts as
reasonabl e the expenses being borne by Robert and Regina with the
exception of the monthly tithing.® Their choice to live in
Burlingame conpared to sonme other area is not unreasonable, nor
are their routine household expenses for utilities, food,
cl ot hi ng, personal expenses, etc. excessive. Their current
chil dcare expenses and the cost of assisting Regina' s nother, Ms.
Luna, are al so reasonabl e and necessary.

Wi | e Robert has established that he is not capabl e of
earning any significant anmount in addition to that as set forth
above, Regina has failed conpletely to carry her burden to
establish that she is unable to earn nore than she does. Her
lifestyle choices are her own, but she cannot neet the first or
second prong of Pena w thout denonstrating that she is incapable
of earning nore than she currently is and that that is not |ikely
to change. She has done neither. Her husband' s argunent that
anot her paralegal in his office earns $15 per hour, and therefore
Regina could not earn nore than that, fails as a matter of proof.
There is no evidence upon which the court could make a finding

that Regina's situation is likely to continue, or that her
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financial situation is not the result of her (and her husband's)
own lifestyle choices. Accordingly, Regina has failed to
denonstrate a basis to declare her debt to ECMC nondi schargeabl e.
As noted, Robert has carried his burden as to the extent of
his present earning capacity and its likely continuation into the
future w thout change. However, the court is unable to separate
the financial affairs of Robert and Regina to determ ne whether or
not Robert's paying TGSLC woul d be an undue hardshi p brought about
by circunmstances not of his own making and not likely to change in
the future. Since Regina' s debts cannot be discharged, the
mont hly obligations to ECMC nust be considered a necessary expense
even though Robert has no liability for that debt. Nevertheless,
Regina's failure to prove her earning capacity nmakes it inpossible
for the court to determ ne whether the famly expenses justify
di scharging Robert's obligations in whole or in part. Since the
court | ooks upon Robert and Regina as a famly unit, it is
necessary, therefore, to deny discharge of Robert's obligations as
well. Stated otherwi se, the court will not use the
nondi schargeability of Regina's obligations as a basis for
determ ning that Robert's obligations may be di scharged. Had
Regi na cone forth with proof to establish the dischargeability of
her obligation to ECMC, the court m ght have had to deci de whet her
sone portion of Robert's obligation to TGSLC coul d be di scharged. *
Because she did not, Robert's case nust fail as well.

I11. DI SPOSITI ON

Counsel for TGSLC and ECMC should submt one form of judgnent
consistent with this decision, declaring all obligations of Robert

and Regi na nondi schargeabl e under 11 U. S.C. § 523(a)(8), and
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awar di ng costs to defendants. Counsel should conply with B.L.R
9021-1 and 9022- 1.
Dat ed: Novenber 24, 1999

Denni s Mont al
Uni ted States Bankruptcy Judge

1. The follow ng discussion constitutes the court's findings of
fact and conclusions of law. Fed. R Bankr. P. 7052(a).

2. Robert also owes TGSLC a “Bar Study Loan” which he does not
seek to discharge. Regina also owes ECMC a “Perkins Loan” which
she does not seek to discharge.

3. Because the court wll not discharge Robert's debt to TGSLC
for the reasons which follow, it need not decide whether tithing
IS a necessary expense as a matter of law. However, Robert has
not established that tithing is required as a condition of his
morshiﬁ; rather, the contrary has been shown. Robert's decision
to tithe in order that he may participate in certain procedures
and practices of his church would not likely justify discharging
hi s student |oans on account of this voluntary practice.

4. Had that been the case the court would have been forced to
deci de whether to follow United Student Aid Fund, Inc. v. Taylor
(ILn re Taylor) 223 B.R 747 (9th Cr. BAP 1998) (bankruptcy court
naK not partially discharge a student |oan), or Brown v. G eat
Lakes Hi gher Education Corp., et al. (ILnre Brown) 239 B.R 204
(S.D. Cal. 1999) (contra).




